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Introduction 
  
Regulatory independent agencies are in place because in certain sectors economy cannot guarantee 
self-regulation and that for certain rights to be exercised it takes guarantee of special state 
institutions. Thus, independent agencies either execute a function without which market economy 
would be seriously harmed, or enable exercise of a right which would not be exercised otherwise or 
would only partially be exercised without having independent agencies in place. Therefore, existence 
of independent agencies and their operation is in the overall socio-economic interest. 

Operationalization of independent agencies was mentioned as a necessity more than a duty. This is 
because in many cases these agencies do more than playing a simple role in overall institutional 
operationalization. A large number of these agencies play a decisive role in regulation of certain 
markets and industries. And of course, non-functioning of independent agencies often leads to non-
functioning of an entire economic sector or to difficult functioning of such sector. For example 
delays in appointing board members to the Independent Commission for Mines and Minerals 
(ICMM) may risk causing interruption of production at Trepça since ICMM is the only authority 
that issues licences for business operators. In another example, delays in appointing management 
body and non-functioning of Kosovo Competition Authority results in non-action of Activity to 
investigate, among else, forbidden agreements among business operators for purposes of illegal 
financial gains. Subsequently, there are cases of unexpected changes in the price of the same product 
by all business operators at the same time. It is normal to be suspicious that in that case there was a 
forbidden agreement reached among businesses, but due to lacking functioning of Competition 
Authority, consumers may only bear consequences of such an agreements, be victims of them, but 
formally there would not be any institution in place to fight such a practice. 

Independent agencies are institutional bodies that complete a certain function, or exercise a human 
right, or regulate a certain industry.1 Based on this definition we can state that the number of 
regulatory independent agencies and their operationalization needs to respond to an actual market or 
citizens’ need. For example, a regulatory body for minerals in Kosovo is necessary due to large 
potential in place and huge interest of business operators. This is especially obvious when the 
market is dominated by private operators. Non-functioning of Water Regulatory Authority is 
problematic, but since companies that offer this service are publicly-owned the damage cannot be 
compared to non-functioning of Competition Authority for example, because it severely harms basic 
regulation of economy and free market competition. 

Functioning of independent regulatory agencies, their success, failure or accountability have been at 
the centre of attention and debate within Kosovo’s Assembly, media and broader. This was 
especially the case wen their annual reports were discussed at the Kosovo Assembly or at 
roundtables organized by civil society. When in 2013, the Committee for Economic Development, 
Infrastructure, Trade and Industry had reviewed the four-page annual report of Competition 
Authority it was made clear that immediate measures to address accountability and transparency are 
needed. Not only there was a prevailing opinion to reject the report, but the Committee wanted to 
hold Authority officials accountable for sloppy reporting. But, despite the will, the Committee could 
not find any legal instrument to punish the Authority for its failure.  

Despite this, a few months later, Competition Authority was completely dysfunctional and now the 
problem with the Authority is not simply poor annual reporting but its non-operationalization. 
Authority did not undertake investigations, did not make decisions to protect the market and the 

                                                 
1
 Vela, Blerim, (2015), Balancimi i llogaridhënjes dhe përgjegjësisë, Prishtinë: INDEP.  
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situation became such when it was about to be closed down. The problem grew larger at the even of 
earl elections in 2014, and got even worse during the political deadlock after the elections. The 
situation reached its peak when 18 boards of independent agencies were not functioning, which is 
half of the total number of agencies in place. This was because boards either had expired mandates, 
or lacked quorum to operate since the mandate for most board members had expired, or were 
partially dysfunctional. 13 of these agencies could not become legally operational without 
Government and Assembly being constituted.  

Selection of board members, and their responsibility and accountability have been at the centre of 
attention in debates at the Kosovo Assembly, media and wider. In the meeting held on 8 December 
2015, Assembly committee on Economic Development, Infrastructure, Trade and Industry, 
Assembly member Raif Qela, when reviewing names proposed by the Government for the Energy 
Regulatory Office board stated that it was very difficult for him to vote for the three names even 
though he had remarks only related to one of them.2 But, based on the Law No. 03/L-185 on 
Energy Regulatory the voting had to be done in bloc so he voted pro. In fact, Mr. Qelaj only was 
stating a problem that was already known, the issue of voting in bloc for names proposed by the 
Government.  

The issue of voting names proposed by Government in bloc is not the only problem identified 
regarding functioning of independent agencies and their relationship with the Assembly of the 
Republic of Kosovo. The Assembly still lack appropriate mechanisms to supervise the work of 
independent agencies. It is already known that the only practical instrument for assembly oversight 
of independent agencies is the annual reports that these agencies submit to the Assembly. Being 
dysfunctional, some of them delayed the report or did not submit it at all to the Assembly. 
Furthermore, non-approval of these reports does not result in any consequence, which would occur 
in case of failing to meet expectations and requirement set by the Assembly. In the first roundtable 
organized by INDEP on operationalization of independent agencies, Mr. Muhamet Mustafa stated 
that without accountability, independence of independent agencies means on lack of responsibility.3 
In this sense, the Assembly is still lagging in finding appropriate accountability mechanisms.  

The purpose of this paper is to provide an alternative for solving main problems in 
operationalization of independent agencies, which have been summarized in this paragraph of the 
European Commission Kosovo Report 2015:  

Many independent institutions and regulatory authorities are currently not 
operational or are negatively affected by delayed appointments of board members. 
Both the government and the Assembly need to urgently select board members for 
these institutions and determine mechanisms for their accountability. Appointments 
need to be made on the basis of professional qualifications and merit, not political 
patronage. The recent election of the Ombudsperson was a positive development in 
this regard.4  

                                                 
2
 Kosovo Assembly, (2015), Minutes of the 41

st
 meeting of the Committee on Economic Development, 

Infrastructure, Trade and Industry, Prishtinë.  
3
 Speech of Mr. Muhamet Mustafa, chair of the assembly committee on Economic Development, Infrastructure, 

Trade and Industry at INDEP roundtable on “Operationalization of independent agencies”, held on 4 November 
2015, Prishtinë.   
4
 European Commission, (2015), Kosovo Report 2015, p. 4, Brussels, English version accessible at 

http://ec.europa.eu/enlargement/pdf/key_documents/2015/20151110_report_kosovo.pdf (Accessed on February 
2016) 

http://ec.europa.eu/enlargement/pdf/key_documents/2015/20151110_report_kosovo.pdf
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If the paper succeeds in providing an alternative to policymakers to be considered in addressing 
these issues, than the objective will have been met. The paper does not aim to resolve all issues that 
accompany independent agencies, but it aims to explain one or several ways through which an 
operationalization base would be set for these independent agencies. Also, the paper aims to 
contribute to the debate on reaching a balance between independence and accountability of 
independent regulatory agencies, so needed and necessary for healthy functioning of the political 
system and inter-institutional relations.   

Methodology  
 
This paper is a result of several-year efforts of INDEP Institute to address growing issues present in 
functioning of independent agencies in Kosovo. Thus, INDEP experience in monitoring Assembly 
performance for more than 4 years enabled us to have access to office data and parliamentary 
practices which was a valuable asset to become more closely familiar with issues independent 
agencies face on one hand, and those faced by the Assembly on the other.  
 
INDEP employed a mixed qualitative and quantitative method to reach conclusions of this paper. 
As we noted, INDEP for many year monitored the area covered in the paper, the majority of 
conclusions were drawn from direct observation completed by paper authors.  
 
The quantitative part of the paper included data that were mainly drawn from the desk research. 
Contents of resources such as laws, Assembly regulation, previous research and report as well as 
study resources covering the topic of the paper were reviewed and analysed. INDEP designed and 
tested the model proposes in chapter IV of this paper, considering legal basis as well as t\practical 
need and circumstances.  
 
 
 
 
 
 
During the time of conducting research, INDEP arranged meetings and consultations with relevant 
stakeholders in the field. These meetings included Liaison Officer for Independent Agencies at the 
Kosovo Assembly, members of civil society that worked in the field and related to performance of 
Assembly and independent agencies.  
 
Observation and drawn notes contributed to development of a template that assisted in 
understanding the range of issues that repeatedly emerged during researchers’ observation. Research 
findings through observation and field notes were compared with desk research and then final 
recommendations were made.  
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 Legal basis  
 

Legal basis for existence and functioning of independent agencies derives from the Constitution of 
the Republic of Kosovo. Article 142 of the Constitution, in three items, defines independent 
agencies as institutions established by the Assembly of the Republic of Kosovo.  

Independent agencies of the Republic of Kosovo are institutions established by the 
Assembly based on the respective laws that regulate their establishment, operation and 
competencies. Independent agencies exercise their functions independently from any 
other body or authority in the Republic of Kosovo.5 

Also, according to the Constitution, Agencies have their budget which they administer 
independently, and each institution in Kosovo is forced to cooperate and to respond to requests of 
independent agencies.6 Thus, independent agencies are guaranteed financial independence with the 
Constitution of the Republic of Kosovo. Besides, the Constitution guarantees their 
operationalization in the sense of exercising their mandate, forcing other institutions to cooperate 
and to respond to requests of independent agencies during exercising their duties. 

Article 119 of the Constitution defines general principles that regulate economic relations, where 
independent bodies in the form of market regulators are mentioned “when the market cannot 
protect public interest to sufficient extent”.7 This constitutional provision is in the spirit of the 
constitutional formulation on market economy and it allows for establishment of market regulators 
only when market itself cannot sufficiently protect the public interest.   

According to the Constitution of Kosovo, independent agencies are guaranteed the following:  

 Financial independence  

 Decision-making independence  

 Cooperation with other institutions.  

Based on article 142 mentioned above, independent agencies in Kosovo are regulated differently 
with different laws. Especially, with regard to the component that is in focus of this paper, i.e. 
operationalization, independent agencies share a varied structure of composition and internal 
decision-making. Election of management or supervision bodies of independent agencies, 
operationalization and accountability are of varied models, depending on the law that regulates a 
certain agency. 

In this sense, the legal basis cannot be treated as a whole and uniform, therefore various laws need 
to be considered to see how well-functioning of independent agencies is regulated. Besides the part 
of the Constitution, which in the hierarchy of norms, is the highest legal document, accompanying 
legislation, i.e. laws for independent agencies, are of horizontal nature. This means that changes to a 
law of a certain independent agency does not constitute a norm for another agency.  

Despite being regulated by specific legal acts, in most cases, independent agencies share a number of 
elements pertaining to their functioning. Laws that regulate independent regulatory agencies are 
usually laws that regulate a certain economic market. For example, there is a Law on Mines and 
Minerals that establishes the Independent Commission for Mines and Minerals as an independent 

                                                 
5
 Republic of Kosovo, (2008), Constitution of the Republic of Kosovo, Article 142, Independent Agencies, Prishtinë: 

Official Gazzette of the Republic of Kosovo. 
6
 Ibid, items 2 and 3. 

7
 Ibid, article 119, item 5.   
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agency. Similarly, there is Law on Electronic Communications that establishes the Regulatory 
Authority on Electronic Communications, Law on Railways established Regulatory Authority on 
Railway, etc. In some cases, there are specific laws that have been passed only for operationalization 
of an agency, For example, in addition to the Law on Energy, there is a specific law on Energy 
Regulator which specifies in detail the role, functioning, and some procedures that regulate how 
agency’s role is executed. However, in over 80% of cases, functioning of independent agencies is 
part of the law that regulates a certain area and it is not done with a special law.  

Even though the majority of laws that establish independent agencies are essentially laws that 
regulate the given economic sector, with respect to independent regulatory agencies, laws generally 
address the following aspects:  

 Nature of the agency as an independent body 

 Management or supervisory body, their election and responsibilities  

 Budget and reporting. 

These elements are essential to set the functioning conditions of an independent agency. In these 
three core areas, the legislation differs the most with regard to the board and how it is elected. With 
regard to accountability and transparency of independent agencies, laws define annual reporting as a 
form of accountability of agencies towards the Kosovo Assembly, however, the report is only 
formal way of accountability. Even in cases when the report is not approved, nobody is held 
accountable.  

 

 
 
 
 
 
 
 
 
Independent agencies have their specific features. With regard to power sharing principle they 
occupy an entirely unique place. This is so because some of them have executive powers, as well as 
legislative; they regulate a market area or a certain industry. This is why they are referred to as 
market regulators and the Constitution in item 5 of article 119 clearly stipulates that the Government 
is required to establish independent agencies for market regulation when the market itself cannot 
sufficiently protect the public interest. However, the requirement for the state to have the right to 
regulate a certain sector pertains to the fact that a certain sector is seen as a threat to the public 
interest.8 Therefore, public interest is at the core of this article.  
 
The legal basis is complete with a series of sub-legal acts, which in many cases have been decisive for 
internal functioning of agencies. When organogram and functioning of agency are defined with a 
sub-legal act, this in many cases is more often done by the respective ministry or by the management 
body of the agency, which usually is the board. The current legal basis, starting from the 
Constitution, does not limit the Government and the Assembly with regard to the number of 

                                                 
8
 Hasani, Enver, Ćukalović, Ivan, (2013), Constitution of the Republic of Kosovo, Commentary, commenting article 

119.5, page 612, Prishtinë: GIZ. 
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agencies that may be established, while with regard to market regulators, the Government is required 
to establish one, whenever it assesses that public interest is threatened.  
 
So far, 38 independent agencies have been established, out of which 37 are formally in place9. 
Establishment as well as tasks and responsibilities of independent agencies are regulated with special 
laws in accordance with the Constitution. 
  

 Name Type  Board Year of establishment 

1 Ombudsperson 
Institution  

Constitutional 
Institution  

/ 2000 

2 Central Election 
Commission  

Constitutional 
Agency  

Executive  2000 

3 Kosovo Pension Trust  Agency  Executive  2001 

4 Kosovo Privatisation 
Agency  

Regulatory 
Agency  

Executive  2002 

5 Complaints Review 
Board  

Agency  Executive  2002 

6 Authority for Electronic 
and Postal 
Communications 

Agency  Supervisory 2003 

7 Procurement Regulatory 
Commission 

Agency  Executive  2003 

8 Energy Regulatory Office Regulator Executive  2004 

9 Independent Media 
Commission  

Constitutional  Executive  2005 

10 Commission for Mines 
and Minerals 

Regulator Executive  2005 

11 Kosovo Judicial Council  Agency  Executive  2005 

12 Kosovo Judicial Institute  Agency  Executive  2006 

13 Commission for 
Jurisprudence Exam 

Agency  Executive  2006 

14 Media Appeals’ Board Agency  Executive  2007 

15 Competition Protection 
Authority 

Agency  Executive  2007 

16 Anti-Corruption Agency  Agency   2007 

17 Kosovar Property 
Agency – Supervisory 
Board 

Agency  Supervisory 2008 

18 Kosovar Property 
Agency – Executive 
Secretariat  

Agency Executive 2008 

19 Kosovar Property 
Agency – Commission 
for Property Claims 

Agency Executive  2008 

                                                 
9
 Central Commission on Population and Housing Census was established with the Law no. 03/L-237 on Population 

and Housing Census. The law in item 6 of article 12 stipulates ending of the mandate of the commission.  
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20 Railway Regulatory 
Authority  

Regulator  Executive  2008 

21 Civil Aviation Authority Regulator  Supervisory 2008 

22 Kosovo Council for 
Cultural Heritage 

Agency Executive  2008 

23 Water and Sewage 
Regulatory Office 

Regulator  Executive  2008 

24 Review Commission of 
Water and Sewage 
Regulatory Office 

Agency  Executive  2008 

25 Independent Supervisory 
Council on Civil Service 

Agency  Executive  2008 

26 RTK Board   Executive  2008 

27 General Auditor Office  Constitutional  Executive  2008 

28 Constitutional Court of 
Kosovo 

Constitutional  Executive  2008 

29 Public Procurement 
Review Body 

Agency  Executive  2008 

30 Advisory Board for 
Environment Protection  

Agency  Executive 2009 

31 Agency for State 
Protection of Personal 
Data 

Agency  Supervisory 2010 

32 Kosovo Central Bank  Constitutional Executive 2010 

33 Central Commission for 
Population and Housing 
Census 

Agency  Supervisory  2010 

34 Kosovo Prosecution 
Council 

Agency  Executive  2010 

35 Council for Free Legal 
Assistance 

Agency  Executive  2012 

36 Agency for Management 
of Memorial Complexes 

Agency  Director  2013 

37 National Science Council  Agency  Executive 2013 

            
           Table 1. List of existing independent agencies  

Functioning and operationalization of independent agencies, transparency and 
accountability  

The establishment and functioning model of independent regulatory agencies in Kosovo is mixed. 
This initially derives from the nature of independent institutions and market regulators. For 
example, in democracies with strong governments such as in the UK, Parliament almost has no 
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powers for nomination of members or deciding about activities of independent agencies.10 This is so 
because in the parliamentary system in the UK, members of the Government are also members of 
the Parliament, or stating otherwise, Government and Parliament are extensions of one another. 
Subsequently, agencies are entirely under the responsibility and powers of government ministers 
who may also be Members of the Parliament. Despite this, delegation of responsibilities to the 
Government in countries with weaker government and leadership is less present. In case of Italy and 
France, Parliaments have direct responsibilities in agency functioning, appointment of members and 
their control.  
 
Establishment and increase of number of independent agencies has gone through three main stages. 
The period includes establishment of first agencies which generally regulated vital economic areas or 
were established to address basic human rights. Until declaration of independence, 15 independent 
agencies were established. Among first agencies to be established were Ombudsperson Institution, 
Central Election Commission and Kosovo Pension Trust, etc. 

 
 
The second stage included the period of independence declaration and first steps in state-building 
process, when independent agencies saw a large expansion with 13 agencies being established almost 
at once. These were new agencies that did not exist before and which were established as part of law 
related to independence, and a part of them was part of laws approved during 2008.  
 
In the third stage, the number of independent agencies further increased. A total of 9 new agencies 
were established in this stage. The figure above visually represents the growth trend in the number 
of independent agencies.  
 
Even though the number of independent agencies and the need for them is not the focus of this 
paper, such a large number of agencies requires more efforts to ensure their independent 
functioning and to hold them responsible and accountable at the same time. In Progress Report of 
the European Commission for 2015, three main problems were clearly noted as the most significant 
with regard to functioning of independent agencies:  

1. Dysfunctional boards; 
2. Lack of proper supervisory mechanisms; and 

                                                 
10

 Sonmez, Umit, (2004), Independent Regulatory Agencies, the World Experience and the Turkish Case, page 20, 
MET University.  

Figure 2. Growth of number of agencies through years 
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3. Political and non-professional nominations at boards.11 
Two out of three main remarks for independent agencies in this report had to do with selection of 
board members. Therefore, the manner in which management or supervisory bodies are elected is 
important to ensure functioning as well as their political independence and parliamentary oversight. 
Therefore, everything starts with how management and supervisory bodies of independent agencies 
are elected. As we saw, in many cases, this body is the board of agency too.  
 

Boards of independent agencies 
 
Functioning of independent agencies has been primarily problematic due to lacking 
operationalization of their management boards. In most cases, this was a result of Government 
failure to nominate potential board members on time, and in some cases it was an Assembly failure 
to elect board members. Expiration of board term and failure to complete boards with members 
highlights the manner in which board members are appointed.  
 
In entire legislation of independent agencies, we find one common feature: election in bloc of board 
members of an agency. Election in bloc was applied either to all board members when they did not 
have a mandate, or to one part of the board when their term had expired. This meant that the 
Assembly was forced to vote or turn down all names proposed by the Government. Individual 
voting, however, is reserved for agencies when the Assembly is authorized to complete appointment 
procedure on its own. An example of this is appointment of judges to the Constitutional Court and 
appointment of members to Ombudsperson Institution, where voting is of individual nature12, 
including their voting during the Assembly session.  
 
Vote in bloc on proposals to boards of independent agencies has put assembly members in front of 
a difficult choice between electing vacant positions or returning them to the Government. Contrary 
to provisions of the Law no. 03/L-121 on Constitutional Court which stipulates that the procedure 
for electing a judge starts at least 3 months prior to expiration of the term of the current judge13, the 
majority of laws do not define a timeline for the Government when they need to submit proposed 
names to the Assembly. Being dysfunctional for a long time has created situations when assembly 
members also voted in bloc only for the sake of ensuring functioning of an agency.  
 
Voting of candidates for management and supervisory bodies of independent regulatory agencies 
forces the assembly members for the sake of majority of proposed candidates to also vote for the 
candidates whom they don’t support and this has to change.14 Assembly members are put under 
pressure to vote for board members due to the fact that some boards were dysfunctional for 
months. Voting for the Energy Regulatory Office took place at the time when the agency for 
months was dysfunctional. Similarly, voting for members of the board of Privatisation Agency took 
place in conditions when the agency had more than one year and a half was dysfunctional due to 

                                                 
11

 European Commission, (2015), 2015 Progress Report 2015, page 4, Brussels, English version accessible at 
http://ec.europa.eu/enlargement/pdf/key_documents/2015/20151110_report_kosovo.pdf (accessed in February 
2016) 
12

 Republic of Kosovo, (2008), Law no. 03/L-121 on Constitutional Court of the Republic of Kosovo, Article 6, 

Procedure for reviewing candidates for appointment to the Constitutional Court, Prishtinë: Official Gazzette of the 

Republic of Kosovo. 
13

 Ibid, article 7.1 
14

 Kosovo Assembly, (2015), Minutes of 41
st

 meeting of the Committee on Economic Development, Infrastructure, 
Trade and Industry, Speech of assembly member Raif Qela, Prishtinë: Assembly Library. 

http://ec.europa.eu/enlargement/pdf/key_documents/2015/20151110_report_kosovo.pdf
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lacking of board members. Furthermore, in the voting of the Assembly for two members to the 
board of Competition Authority in 2008, it was stated that despite political interference those 
proposed had to be approved because such a step was required by Law.15 Ironically, these were the 
last two names that were appointed to the board of Competition Authority before it became entirely 
dysfunctional in 2013, and in absence of the board, agency remained entirely dysfunctional.  
 
For many independent regulatory agency, non-functioning of the board means total non-functioning 
of the agency. This is the situation when the board is the sole authority with executive competences. 
Non-functioning of the boards means non-functioning of the Agency in 74% of cases.16 This is so 
because in majority of agencies the lack of board means total lack of activities. Examples of this 
include Competition Authority, Kosovo Privatisation Agency, Energy Regulatory Office, etc.  
 

In some agencies, non-functioning of boards 
does not mean that the entire agency is 
dysfunctional. Such an example is Civil Aviation 
Authority (CAA), whose board is supervisory 
and it does not have any executive power. Even 
though CAA board is dysfunctional for two 
years and continues to remain so, according to 
the parliamentary committee, the performance 
of authority is very good. 
 
Since September 201317, CAA lacks Supervisory 
Board and this has not impeded the agency to 
receive positive assessments from the 
committee reports on its performance. 
Therefore, even when Government was late to 
submit names to the Assembly to appoint board 

members which only have supervisory 
competences, the work of the given agency was 

not blocked. However, when boards directly perform executive 
work, their non-functioning automatically meant non-
functioning of entire agency. 
 
Functioning and operationalization of the work of independent 
agencies reflected the failure to elect their board members. As 
noted above, appointment of board members to independent 
agencies varies from institution to another. In most agencies, appointment of board members 
depends on the will of the Government to send names of nominees to the Assembly.  
Failure to elect board members of independent agencies may simply be a result of political will of 
the Government not to propose and/or elect names for board members. Related to this, the 

                                                 
15

 Kosovo Assembly, (2008), Transcript from plenary session of the Assembly of the Republic of Kosovo, held on 6 
and 7 November 2008, item 16 of agenda: Review of recommendation of the Committee on Economy, Trade and 
Industry for election of members to Competition Committee, page 85, Prishtinë: Assembly Library.   
16

 INDEP analysis on legal basis. 
17

 Civil Aviation Authority, (2015), 2014 Annual Report 2014, page 6, Prishtinë: CAA 
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Assembly is responsible to submit a written request to the Government, which at the end may not 
be respected by the Government.  
 
By the end of 2015, the list of dysfunctional agencies included Competition Authority, Procurement 
Review Body, Kosovo Privatisation Agency, Railway Regulatory Authority, National Science 
Council, Water and Sewage Regulatory Office and Independent Commission for Mines and 
Minerals. From the list, Competition Authority can be highlighted because it has not been 
operational since 2013.   
 

 
Figure 4. Time since Competition Authority is dysfunctional  

 
Non-functioning of Competition Authority directly harms free market competition since the very 
non-functioning of authority means that the market is not able to regulate competition on its own. 
This requirement that was set in article 119 item 5 of the Constitution was supplemented with the 
establishment of this regulator. The Constitution has clearly defined that it must be proved that the 
market cannot regulate competition on its own in order to establish as a regulator. 
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Assembly role on operationalization and accountability of independent 
agencies 
 
The Assembly of the Republic of Kosovo, as 
discussed above, has constitutional responsibilities to 
establish independent agencies. Also, in our 
representative democracy it is the highest leading 
body that enjoys the direct legitimacy of the people 
since it is directly elected by the people18. Thus, in case of violation of the overall interest, the 
Assembly has the primary and main responsibility to ensure that the general interest is not violated, 
including taking over the responsibility to initiate procedures for appointing board members of 
independent agencies.   
 
According to the constitutional right, the Assembly of the Republic of Kosovo is the body that 
establishes the agencies and whom agencies report to. Subsequently, it is up to the Assembly to 
guarantee functioning of these institutions as well as their accountability. In many cases, the 
Assembly clearly has failed to complete this constitutional function.  
 
At the end of December 2014, a board member of Public Procurement Review Body (PRB) Mr. 
Bajram Zogiani was arrested as a suspect for criminal acts related to human trafficking and sexual 
services. Even though being under arrest and being a suspect of a serious criminal act, provisions of 
the Law no. 04/L-042 on Public Procurement was unclear related to how a PRB board member 
could be dismissed. Article 101 of the Law stipulated that: 
“Dismissal and suspension of a PRB board member is subject 
to the same rules and procedures envisioned with this law for 
KRPP members”19. But this required approval of the 
competent court and procedure was legally unclear.  
 
Kosovo Assembly, with supplementing and amending Law no. 
04/L-042 this year, defined that one of the requirements to be a PRB board member is that the 
person has not sentenced for any criminal act or not to be accused of any criminal act. Furthermore, 
the Government passed to the Assembly an amendment to the Law, where item 4 was added to 
Article 101 to establish a clear legal basis for dismissal of a board member if “he/she acts in 
opposition with professional ethics that is related to his/her tasks”.20 Later, The Government of the 
Republic of Kosovo formally asked the Assembly to dismiss that person, exactly 14 months after the 
same person continued to be paid as a PRB member while at prison.  
 
Kosovo Assembly always faced with problems in increasing parliamentary oversight of independent 
agencies. PRB case is the best example of lacking supervision and accountability mechanisms of the 

                                                 
18
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Constitution envisions the 
requirement to operationalize 
market regulators for general good. 
 

PRB board member, due to 
absence of clear legal 
provisions received 14 
salaries while in prison as a 
suspect of a criminal act and 
he was not suspended. 
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Assembly. Annual report of independent agencies so far was the only instrument that has been seen 
in practice as a tool for parliamentary oversight over independent agencies. The Assembly tried to 
improve the annual reporting format of agencies in order that it is harmonized and contained some 
core requirements that agencies would be forced to observe.  
 
In 2014, presidency of the Assembly approved conclusions of the Committee on Economic 
Development, Infrastructure, Trade and Industry which included 12 recommendations to improve 
the performance of independent agencies as well as to improve the supervision relationship of the 
Assembly with these agencies. Recommendations included the following:  

1. Kosovo Assembly to pass a Law - Lex Specialis – which harmonizes all joint aspects of 

operationalization of Independent Agencies or Regulators, especially with regard to 

procedures and requirements or electing Board members, format of reporting and 

harmonisation of salaries of Boards (be them supervisory or executive) of Independent 

Agencies or Regulators; 

2. Each Independent Agency or Regulator submits an annual report at latest by 31 March 

of the following year, unless the law envisions another timeline; 

3. Kosovo Assembly reviews Annual Reports at latest by 31 July; 

4. Reports of Independent Agencies or Regulators must be of a uniform nature.  

5. General Auditor Office prioritizes auditing of Independent Agencies or Regulators and 

completes Auditing Reports for them, at latest by 31 March; 

6. Each Report of Independent Agencies or Regulators has a special section where they 

address the level of implementation of recommendations of General Auditor Office of 

the previous year; 

7. Financial report of Independent Agencies or Regulators must be uniform.  

8. Assembly to establish a Liaison Office or e Special Directorate for Independent Agencies 

or Regulators; 

9. Kosovo Government to nominate leaders and members of Boards of Independent 

Agencies or Regulators in timely manner according to provisions defined by law and to 

proceed to Assembly the list of nominees for Board members thirty (30) days prior to 

completion of term of Board members; 

10. Functional Committee does not review the Annual Report of an Agency or Regulator 

prior to it being review by respective committee on budget and finances and respective 

committee on supervision of public finances;  

11. Assembly to include in its Working Regulation a sanction for non-approval of the 

Annual Report of a certain Agency or Regulator; 

12. Respective functional committee prior to making a recommendation to the Assembly 

about candidates of the Government (in cases where Law determines that the 

Government proposes candidates) for an Agency or Regulator invites nominated 

candidates to a hearing session, where candidates present their vision for the Agency or 
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Regulator they will be appointed for.21 
 
However, due to Assembly dissolution, these recommendations, despite the will of the Assembly, 
were not approved. What was clear at that time was that without legal amendments the 
recommendations could not be implemented. With legal amendments, the Kosovo Assembly would 
be able to take over responsibility to elect board members in a system that has already been tested, 
as is the example with appointment of judges to the Constitutional Court. 

Out of six (6) judges, two (2) will serve for a three-year term, without the possibility to get 
re-elected, two (2) will serve for a six-year period, without the possibility to get re-elected, 
and two (2) will serve for a nine-year period, without the possibility to get re-elected. Initial 
terms of judges will be assigned through lottery, by the President of the Republic of Kosovo, 
immediately after their appointment. 22 

A similar model could be applied in the case of other independent agencies. Usually, independent 
agencies have boards consisting of 5 members. In the model similar to that of the Constitutional 
Court, the Assembly initially would elect 5 members and whose terms would be decided by lottery. 
One of them would serve a 1-year term, another one a 2-year term, the third one a 3-year term and 
the last two 4-year terms.  

In a process administered by the functional committee that covers supervision of a certain agency, 
the committee would elect every year a member of an agency’s board. In the first year of the term of 
the next legislature, the committee in its new composition would administer the process of electing 
two members of an independent agency. They at the same time would give the committee an 
additional responsibility but they would also ensure continuation from the previous board because it 
would still have 3 members with full terms.  

Considering the practice so far, the model of electing agency’s board members individually would 
ensure operationalization of the agency even if the Assembly for any reason would not be functional 
for two years. This is because the board would still have 3 members to have the quorum. 
Furthermore, the model would ultimately remove the will of the Government from calculating posts 
and it would disable the situation where political agreements would keep a certain agency 
dysfunctional.  

The model presented in figure 5, besides guaranteeing functioning of an Agency, would also increase 
parliamentary oversight since members of the functional committee would become familiar with 
board members of independent agencies. This would assist functional committees to increase 
oversight over agencies’ performance and the composition of boards of agencies would constantly 
be refreshed with new people that functional committees would deem to boost performance of an 
agency. 
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17 
 

L
eg

jis
la

tu
ra

 X
 

L
eg

jis
la

tu
ra

 Y
 

Anëtarët e bordit 

Term expires 

Full term 

                                 

Anëtari 
1 

Anëtari 
2 

Anëtari 
3 

Anëtari 
4 

Anëtari 
5 

Anëtari 
1 

Anëtari 
2 

Anëtari 
3 

Anëtari 
4 

Anëtari 
5 

Anëtari 
1 

Anëtari 
2 

Anëtari 
3 

Anëtari 
4 

Anëtari 
5 

Anëtari 
1 

Anëtari 
2 

Anëtari 
3 

Anëtari 
4 

Anëtari 
5 

Anëtari 
1 

Anëtari 
2 

Anëtari 
3 

Anëtari 
4 

Anëtari 
5 

Member 
1 

Member 
2 

Member 
3 

Member 
4 

Member 
5 

Anëtari 
1 

Anëtari 
2 

Anëtari 
3 

Anëtari 
4 

Anëtari 
5 

Member 
1 

Member 
2 

Member 
3 

Member 
4 

Member 
5 According to this model, 

agency starts with all the board 
members who for the first time 
based on lottary have 1 to 4 
year term (same as the example 
of the Constitutional Court).  
The new legislation will elect 
two new members of the 
agency. This will ensure an 
update but at the same time it 
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Figure 5. Model of election of board members by Assembly  
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A Law for Independent Agencies  
 
The idea for drafting a Law on Independent Agencies has been discussed long as a 
potential solution for proper functioning of independent agencies. In Article 142, the 
Constitution determines the Assembly as founder of independent agencies. The 
formulation: “Independent agencies of the Republic of Kosovo are institutions 
established by the Assembly, based on respective laws…”23, makes it clear that agencies 
are established with special laws.  
 
This constitutional formulation makes it problematic to regulate the issue with a special 
law since the Article in question determines that the Assembly needs to adopt respective 
laws that regulate, among else, their functioning and legal scope.24 Since this formulation is 
constitutional, the legal principle lex specialis derogat legi generali means that when specific law 
supersedes general law it may not be applicable. Since even if the law would be limited to 
specific aspects such as election of board members, budgets and harmonisation of salaries, 
reporting, etc., in the hierarchy of laws, the requirements of the Constitution of the 
Republic of Kosovo have priority over any law. While still debatable, a special Law would 
be problematic from the constitutional point of view.  
 

A Law for supplementing and amending laws that establish independent 
agencies  
 
The model of amending and supplementing all laws that establish independent agencies 
may also seem a complicated process and legally problematic. Amending all laws with one 
law is a legal practice that has already been tried. Law no. 04/L-115 on Supplementing and 
Amending Laws pertaining to ending international supervision of Kosovo’s Independence 
in its 24 articles amended a total of 21 laws at once.25 
 
Conclusion of Kosovo’s independence supervision brought the amending and 
supplementing of all laws with which a part of competencies remained with the then 
institution of International Civilian Representative (ICO). The amending and 
supplementing would change the laws pertaining to the following: 

 Boards (how they are elected, individual nature of their election, their 
qualifications and disagreement with their election) 

 Parliamentary oversight (annual report and responsibilities accompanying it, public 
hearings in functional committees, etc.) 

 Budget (harmonisation of salaries, independence of the budget, etc.) 
 
These elements would be incorporated into a single Law which in a uniform way would 
regulate issued with which independent agencies are being faced.  
  

                                                 
23

 Republic of Kosovo, (2008), The Constitution of the Republic of Kosovo, Article 142, Independent 
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Conclusions  
 
Independent agencies face with noted issues in their functioning, which affect both their 
independence and accountability. One of the most noted issues for non-functioning of 
independent agencies remain non-functioning and delays in appointment of management 
bodies of independent regulatory agencies and lack of a system that would ensure 
sustainability in how board members are elected and in relations between independent 
agencies and Assembly.  
 
The model of operationalization, including establishment, appointment of board 
members of independent agencies, is mixed. This is so because the establishment and 
increase of number of independent agencies was not always a result of practical need for 
their existence. Kosovo has agencies that have been established by the Assembly, whose 
management composition is appointed by the Assembly and they are held accountable by 
Assembly through annual reporting. On the other hand, there are agencies which even 
though established by the Assembly, their board members are proposed by the 
Government of Kosovo, and while the Assembly approves them formally, they are still 
persons nominated by the Government and as such they need to be voted in bloc. 
Another format of functioning of boards of independent agencies is nomination of 
persons in these boards by various institutional stakeholders.  
 
Independent agencies have constantly stated their willingness in favour of increased 
accountability for them. An example of this is the reporting manual of independent 
agencies, which they had welcomed. The manual has been adopted already by the 
majority of the independent agencies and if uniform reporting would have been required 
for independent agencies by law, it would only supplement the legal basis and there are 
no indications that independent agencies would hesitate to undertake such a step.  
 
Operationalization of boards has often been conditioned by political will or political 
crisis. Kosovo has produced political crises which have been accompanied with lack of 
institutions for a long time. The six-month delay in constituting of Assembly and 
establishment of the Government after June 2014 elections caused the situation where 
many agencies were de-operationalized in lack of boards. The case of post-June 2014 
elections crisis showed the agencies and their functioning were totally dependent on 
political stability and a 6-month institutional blockade caused many agencies to be non-
operational. On the other hand, even after establishment of the Government it took 
ruling political parties about a year to agree on proposed candidates to become members 
of the management bodies of independent regulatory agencies.  
 
Politicisation of boards is another problem that caused non-functioning. Because the laws 
on independent agencies do not sanction apolitical nature of boards, ruling political 
parties have included nominations for independent agencies’ boards as part of the 
political governing agreement. This too has caused delays in appointment of board 
members of independent agencies since government partners spent much time until they 
prepared decisions to propose board members. Furthermore, these proposals have not 
even gone through public vacancies as it used to be the case in the past.  
 
The level of accountability and responsibility that independent agencies have shown 
towards Assembly is not sufficient. The sole mechanism with which Kosovo Assembly 
measures performance of independent agencies is the annual report that these agencies 
submit to the Kosovo Assembly. Despite efforts to increase the level of reporting 



20 
 

through harmonisation of annual report format, the Assembly has not set yet proper 
mechanisms of control and oversight of independent agencies.  

Recommendations  
 
Kosovo’s Assembly pursuant to the Constitution of the Republic of Kosovo as the sole 
founding body of independent agencies should draft a Law on Supplementing and 
Amending the Law that Establish Independent Agencies. An example for this law is Law 
no. 04/L-115 on Supplementing and Amending Laws Dealing with Ending of 
International Supervision of Kosovo’s Independence.  
 
Independent agencies should not fall prey of political calculations or lack of political will 
to become operational. Legal infrastructure should allow for individual choices in the 
boards of independent agencies to ensure more accountability as well as continuation of 
operation of independent agencies even if Assembly hits political deadlocks, which 
hypothetically may last for more than two years, but agencies should continue operating.  
 
The model of electing board members separately and individually increases their 
responsibility in their reporting. Presentation of the annual report should take place in 
presence of board members, and functional committee should send an evaluation report 
to Assembly members during the session on findings of the annual report. In case 
functional committee finds violations in management of the agency or the committee is 
not otherwise satisfied with performance of the agency in completion of tasks for public 
good and annual report is not approved at the Assembly session, then it is up to the 
functional committee to find those responsible and undertake measures to dismiss those 
board members who performed badly or entire board.  
 
The Assembly, through functional committees, should develop mechanisms for regular 
public hearings with board members of independent agencies and constantly asks for 
information related to activities of agencies. Since during the appointment process the 
Committee will have established a working relationship with each of the board members, 
the cooperation with them in this sense will be easier. The Law should create the legal 
basis to ensure a selection system of board members that would rely on Assembly process 
administration practices so far.  


